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PRISONS AND SENTENCING LEGISLATION AMENDMENT BILL 2006 
Committee 

Resumed from 25 October.  The Deputy Chairman of Committees (Hon Ray Halligan) in the chair; Hon Jon 
Ford (Minister for Local Government and Regional Development) in charge of the bill.   

Clause 32:  Part IX replaced - 

Progress was reported after Hon Jon Ford (Minister for Local Government and Regional Development) had 
moved the following amendment - 

Page 20, after line 25 - To insert - 

 (7) A prisoner may be confined in a facility outside a prison to facilitate the prisoner 
being provided with opportunities for work or participation in services or programmes 
under this section. 

 (8) This section does not authorise a prisoner to be absent from a prison, or facility 
referred to in subsection (7), without an absence permit. 

Hon JON FORD:  During the debate on clause 12, Hon Murray Criddle asked where the revenue from any fines 
negotiated in the contracts would go.  I thought that those moneys would go to consolidated revenue; I now 
confirm that that is the case.  
Hon SIMON O’BRIEN:  The minister will recall that when we last considered clause 32 on Wednesday, 
25 October, I asked a question of a technical nature.  The minister’s amendment proposes to insert subsections 
(7) and (8).  Proposed subsection (8) states -  

This section does not authorise a prisoner to be absent from a prison, or facility referred to in 
subsection (7), without an absence permit.   

That amendment sits well with the opposition; it has no objection to it.  Proposed subsection (7) reads -  

A prisoner may be confined in a facility outside a prison to facilitate the prisoner being provided with 
opportunities for work or participation in services or programmes under this section.  

I have two questions.  First, what is the meaning of the term “confined”?  Is it purely a legal technicality that 
describes a person’s status as a confined person?  Does it refer to when a person is locked in a room or to some 
other traditional prison confinement, such as shackles or leg-irons?  Does it literally mean being confined in the 
sense of a person being under lock and key, or does it mean being subject to a legal form of restriction other than 
a prison cell?  
Hon JON FORD:  No, it does not mean being physically confined with handcuffs etc.  The term “confined” 
refers to a person who is under supervision in a work camp or who is in the Frankland unit at Graylands 
Hospital.   

Hon SIMON O’BRIEN:  I thank the minister for that explanation; that helps clarify the matter for others 
observing these proceedings.  The other question about this proposed subsection has now been half-answered by 
the minister.  I refer to the word “facility”.  On Wednesday, 25 October, I asked whether it means somewhere 
other than a traditional prison, such as a business premises, residence, hostel or halfway house.  The minister 
introduced the idea of a work camp.  What does “facility” mean?   
Hon JON FORD:  Under this bill, a facility would be a work camp or a place such as the Frankland unit.  The 
honourable member will recall an earlier debate in which we discussed that, perhaps for a short term, it could be 
the wing of a hospital, although that is not the government’s intention.  We were asked whether that was our 
intention, but it is not. 
Hon GIZ WATSON:  I want some clarification from the minister on a similar point.  This amendment provides 
that a person may be confined in a facility outside prison to facilitate the prisoner being provided with 
opportunities for work.  We have already dealt with an amendment to clause 14, in which an external facility is 
defined as a facility outside the prison that is used to confine prisoners to facilitate their being provided with 
opportunities for work or participation in programs or activities.  Why do we need to say it again here if it is 
already defined earlier in the bill? 
Hon JON FORD:  I am advised that parliamentary counsel suggested the inclusion of this amendment for 
clarity. 
Amendment put and passed. 

 



Extract from Hansard 
[COUNCIL - Tuesday, 31 October 2006] 

 p7843b-7847a 
Hon Jon Ford; Hon Simon O'Brien; Hon Giz Watson; Hon Murray Criddle 

 [2] 

Hon MURRAY CRIDDLE:  Proposed subsection (2) provides that services and programs may be designed and 
instituted with the intention of doing certain things and a number are listed in the bill.  What is the budget 
arrangement for implementing these programs? 
Hon JON FORD:  I am advised that currently the department’s budget supports a wide range of programs that 
would cover this proposed subsection as it stands.  Any new programs that are introduced can be brought in as 
part of next year’s round. 
Hon MURRAY CRIDDLE:  Proposed subsection (4) provides that, as long as a prisoner is medically fit, the 
prisoner may be required to work.  I am very interested to know how that will be implemented. 
Hon JON FORD:  I am advised that this proposed subsection has been retained from the act.  It states that a 
prisoner cannot elect to not work and sit around in a cell.  A prisoner is required to do any number of tasks 
including cleaning yards or work that contributes to the prisoner’s rehabilitation.  The proposed subsection takes 
away that option.  Because that provision exists in the act, if a prisoner refused to work, he would be subject to 
disciplinary action under the Prisons Act. 
Hon MURRAY CRIDDLE:  I raise the issue because proposed subsection (3) states - 

Subject to subsection (4) a prisoner cannot be compelled to use or participate in services or programmes 
provided under this section. 

The next proposed subsection says a prisoner must work.  The issue is: what will compel the prisoner to work 
and how it will be implemented.  That is an important issue because, as members will know, these days, police 
are not allowed to touch a person to compel him to get involved in various programs.  This is one area of the bill 
that may well take quite a deal of instituting. 
Hon JON FORD:  I am advised that that is the current setup and it will not change.  A prisoner can elect not to 
do such things as education and rehabilitation programs.  However, a prisoner cannot elect not to do other work.  
If a prisoner refuses to be involved in education programs, it is a judgment call the prisoner can make, but it 
would not go well towards any future parole hearing. 
Hon MURRAY CRIDDLE:  I point out that proposed section 95D(d) covers the issue of refusing medical 
treatment and, further on, the proposed section provides that a medical officer may be able to use force to the 
extent that is reasonably necessary for the purpose.  It says that force can be used in that instance but not in the 
instance I outlined earlier. 
Hon JON FORD:  There is no question that force would be used to try to get somebody to work.  By refusing to 
work, prisoners are exposing themselves to disciplinary action under the Prisons Act.  This provision is in this 
particular section in the event that, for example, someone was on a hunger strike and some sort of medical help 
needed to be administered. 
Clause, as amended, put and passed. 
Clauses 33 and 34 put and passed. 
Clause 35:  Sections 112 to 113C inserted - 
Hon SIMON O’BRIEN:  Clause 35 contains a number of new provisions.  Firstly, proposed section 112 
provides that the chief executive officer may disclose to the public information about prisoners who have 
escaped from lawful custody if the CEO is of the opinion that it is necessary to do so for the safety of the 
community.  The opposition concurs with that provision and supports it.  Proposed section 113 relates to the 
exchange of information between the CEO and a contractor or public authority that, in the opinion of the chief 
executive officer, is or is likely to be relevant to the management of a prisoner or to the performance of a 
function under this bill or the Bail Act 1982.  The opposition recognises and supports the need for this provision.  
I suspect that there has always been disclosure of what is now defined as relevant information between relevant 
agencies and officers with a genuine need to know.  It has been identified that there is a need to legislate to 
sanction this exchange of information, recognising that a range of privacy information issues can arise in relation 
to government agencies and government offices sharing information about people.  We also recognise that when 
we are talking about a person held in lawful custody, security and management issues need to be addressed.  This 
proposed section does that.   
Proposed section 113A deals with disclosure of information to external agencies, which from time to time is 
actually approved by the minister.  The opposition recognises that there may well be a need to disclose 
information, but we notice that in proposed section 113A(1), the minister is provided with the power to, from 
time to time, approve circumstances in which, or purposes for which, information relating to a prisoner or an ex-
prisoner may be disclosed by the CEO to someone in an external agency.  Perhaps the minister at the table 
managing this bill, who is not the minister referred to in the bill, might be able to tell us what the government 
contemplates.  Will the minister approve of some general guidelines specifically for the CEO, or will it be done 
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on a case-by-case basis, in which case a procedure will be set up whereby an external agency has to go to the 
CEO, who in turn has to go to the minister to get approval to release information?  Will every case be considered 
or will a regime be developed?  
Hon JON FORD:  Yes; the government envisages that the minister would set up a number of regimes, 
procedures and guidelines that would deal with circumstances of this nature rather than deal with issues on a 
case-by-case basis.   
Hon SIMON O’BRIEN:  That makes sense, although hypothetically some extraordinarily high-profile case may 
arise that is of great interest and may have some political interest and the minister may wish to intrude.  Perhaps 
that is what the government contemplates in this bill.  Otherwise, I cannot see why this provision to set up a 
regime or a process is not simply dealt with by regulation.  That would then allow us to review it in the 
Parliament and would seem to be the sort of thing for which regulations are normally intended.   
Hon JON FORD:  The member is right.  From time to time the minister may have to intervene in cases but that 
is not the general intention.  There are a number of reasons that that may occur.  Firstly, it is very difficult while 
we are standing in this place or drafting a bill to determine every circumstance in which that situation could 
arise.  Secondly, we are also talking about the interaction between different jurisdictions.  Jurisdictions change 
their rules from time to time and we need to react accordingly.   
Hon SIMON O’BRIEN:  The opposition thinks that is a reasonable explanation and also notes, in passing and 
on reflection, that if an emerging issue of the day has to be dealt with promptly by an interchange of information 
with an external agency, it takes a while, if it is a one-off situation, to gazette regulations.  The opposition will 
support that proposed section. 
I referred to the next proposed section in my speech during the second reading debate.  Proposed section 113B, 
“Disclosure to victims”, deals with a very serious matter.  It provides for certain victims, or persons acting on a 
victim’s behalf, to receive information of a prescribed kind from the CEO - that will be regulated for later - 
regarding a prisoner.  We have seen one case comparatively recently - there have been others - in which it is seen 
as a glaring omission that the victim was not able to be advised when an offender was about to be released.  That 
fact alone put the victim in a position in which she was either at risk of further attack from the released prisoner - 
the former offender - or was in reasonable apprehension of such an attack.  It caused a great deal of sympathy in 
the community for a provision such as we are now considering.  The opposition is pleased to support this.  
Indeed, if it were not included in the bill, we would be demanding to know where it was.  It also adds further 
support to the view that, even though there is to be a consolidated corrective services bill in this place next year - 
we are told - which will contain all these provisions and more, there is still a need for this bill to be dealt with 
now because certain provisions need to be enacted as soon as possible.  The opposition will support that together 
with proposed section 113C, which is an indemnity for those people disclosing information under the other 
proposed sections, all of which are contained within clause 35 of the bill.  The opposition supports them all. 
Hon MURRAY CRIDDLE:  I refer to proposed section 113C(1), which states - 

Information may be disclosed under section 112, 113, 113A or 113B despite any written law relating to 
confidentiality or secrecy. 

Can the minister outline which law or laws the proposed section is referring to? 
Hon JON FORD:  It does not relate to any specific laws or regulations.  It deals with the possibility that a police 
officer, for example, may want to disclose some information that is normally covered by regulations or - in that 
case - the Police Act, which would ordinarily prevent the information from being shared.  This provision will 
override the regulations or the act and allow the information to be shared for the purposes of this legislation.  
Does that answer the question? 

Hon MURRAY CRIDDLE:  I do not know; that is why I am asking the question.  I asked the question because 
the provision contains the phrase “despite any written law”.  I wondered whether there was an act that may or 
may not prevail in this particular instance. 

Hon JON FORD:  This provision will prevail. 

Clause put and passed. 

Clauses 36 to 38 put and passed. 

Clause 39:  Section 94 amended - 
Hon GIZ WATSON:  Amendment 12/39 seeks to insert a provision in the bill that requires that the 
department’s annual report contain a list of individuals and corporate bodies who assisted the chief executive 
officer in the performance of his or her functions under the act.  I will not pursue this amendment because the 
committee debated the merits of that in an earlier part of the debate.  That argument was not carried so I will not 
go through it again; I will save members the agony.  I will not move amendment 12/39.   
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Clause put and passed. 

Clauses 40 to 65 - 
Hon SIMON O’BRIEN:  The Chair is about to put the question for clauses 40 to 65.  For those who may come 
after us I indicate that the clauses that are about to be voted on en bloc relate to a number of amendments to 
legislation that could, in most part, be safely called consequential amendments.  The balance of part 3 of the bill 
amends the Sentence Administration Act 2003; part 4 amends the Sentencing Act 1995; part 5 amends the Bail 
Act 1982; part 6 amends the Children’s Court of Western Australia Act 1988; part 7 amends the Criminal Law 
(Mentally Impaired Accused) Act 1996; part 8 amends the Fines, Penalties and Infringement Notices 
Enforcement Act 1994; and, finally, part 9 amends the Juries Act 1957.  It is quite a lot of legislation to be 
amended.  The opposition holds the view that all the amendments are consistent with the policy that has been 
adopted in the other clauses of the bill we have dealt with concerning the Prisons Act.  Therefore, the opposition 
will support the clauses to be moved en bloc. 

Clauses put and passed. 

Clause 66:  Second Schedule amended - 
Hon JON FORD:  I move - 

Page 43, lines 16 to 19 - To delete the lines and insert instead -  

 (o) person who -  

 (i) is an officer or employee of an agency as defined in section 3(1) of the 
Public Sector Management Act 1994; or 

 (ii) provides services to such an agency under a contract for services; or 

 (iii) is a contract worker as defined in section 3 of the Court Security and 
Custodial Services Act 1999 or section 15A of the Prisons Act 1981, 

  being a person prescribed or of a class prescribed by regulations.   

Hon SIMON O’BRIEN:  There is a point of view that the provision as originally printed would have sufficed.  
However, it appears that the government wants to spell out that there is scope for this provision to apply to not 
only officers and employees of agencies, but also people who provide services to such an agency under a 
contract for services or as a contract worker, as defined in the Court Security and Custodial Services Act 1999 or 
section 15A of the Prisons Act 1981.  At worst, this is a belt-and-braces statement; at best it covers a new reality.  
It is good to see the government now embracing contracted services.  Presumably we will see a lot more of that 
across the whole of government.  Regardless of that, the opposition supports the amendment.  

Hon JON FORD:  The member is correct.  This is a belt-and-braces approach that was suggested to the 
government by the State Solicitor’s Office.  It recognises a new reality in which court security and custodial 
services are supplied by contractors as well as government employees.  

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 67 to 77 put and passed.  

New clause 78 -  
Hon JON FORD:  I move -  

Page 52, after line 16 - To insert the following new clause -  

78. Section 151 amended 
“  

Section 151(3) is repealed and the following subsections are inserted instead -  

“   

(3) A person is to be appointed as the secretary of the Board. 

(4) The secretary and any other staff of the Board are to be appointed 
under Part 3 of the Public Sector Management Act 1994. 

”. 
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Section 151 of the Young Offenders Act 1994 deals with the appointment of the secretary of the Supervised 
Release Review Board.  Section 151(3) requires the chief executive officer of the Department of Corrective 
Services to provide an officer of his or her department to be the secretary of the board.  When the Department of 
Justice was split, the Department of the Attorney General retained responsibility for the support of all the early 
release boards - the Parole Board, the Mentally Impaired Accused Review Board and the Supervised Release 
Review Board - as this is the most cost-efficient means of providing support.  Personnel and resources remained 
with the Department of the Attorney General to enable it to maintain the work of the boards.  Although there are 
no problems with the appointment of the current secretary of the Supervised Release Review Board, there will be 
problems when the secretary has to be replaced because the chief executive officer of the Department of 
Corrective Services no longer has the administrative capacity to provide a secretary.  The proposed change to 
section 151(3) removes any reference to the CEO or the department and so allows for the Department of the 
Attorney General to replace the secretary as required.  

New clause put and passed.  

Title put and passed. 

Bill reported, with amendments.  
 


